On the other hand,   I accord  significant  weight  to  the firsthand  testimony
of David Martinez,  the man who  was actually  operating   the cited dozer  both
before and  after it was cited,   that  the brakes  were  working "real good".     1
also accord  significant weight   to   the firsthand   testimony of  field mechanic
George Baker,   who drove  the cited dozer  to   the   shop after  it was cited.     He
too found   the brakes to be in "very good"   condition and  upon inspection,   found
no need  for  repairs.     In addition,   inspection documents   produced at hearing,
buttressed  by  the testimony of Conway,   show that   the  cited dozer had been sub-
jected  to  a  "150 hour"  inspection,   including an  inspection  for  brake adjust-
nent,  only  the day before  the citation herein was  issued*     I  find  it unlikely
that the cited dozer would have been returned  to  service with defective brakes
after such an  inspection.

Finally,  I accept as credible  the testimony of mine operations supervisor
Jerome Connor  that he did not  personally believe   that   the brakes on  the cited
dozer were defective and  that he agreed  to withdraw the dozer   to  the  shop
only to avoid an argument with Inspector Wolford.     Under   these  circumstances,
I do not consider either Connor's  silence   in  the   face  of  accusations by the
Inspector or his agreement to withdraw the cited   equipment  to  constitute ad-
nlssions that  either  the  testing procedures   followed   by  Wolford  were proper,
or that the  brakes on  the cited  equipment  were indeed  defective.     For  these
additional  reasons,  then,   I  find  that  the  cited   standard  was not violated  in
this case and   that Citation No.   578809  should  be vacated.

ORDER
Citation No.  578809  is hereby vacated   and   djhis   case  is dismissed.

Gary/Mel il

Assistant]fchief AdAjViistrative Law Judge
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